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UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

Docket No. 74-1252 

American Airlines, Inc., 

Plaintiff-A ppellant, 

against 

Aerlinte Eireann Teoranta, 

Defendant-A ppellee. 

ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE SOUTHERN DISi RICT OF NEW YORK 


REPLY BRIEF OF PLAINTIFF-APPELLANT 
Introductory Statement 

Thc decisive fact is that AETs aircraft could not have been 
iawfully registered and used by TCA in the United States, even 
if there had been no defaults and even if both parties had made 
maximum efforts to effect such registration. The arbitrators did 
not decide that registration would have been lawful, but even if 
they had, a federal court may not give effect to such a determi- 
nation and, on that basis, award damages. To do so would put 
the Court in the untenable position of frustrating federal law and 
of encouraging statutory violations. 

Rnowing full well that the Agreement would terminate in 
November 1970 when application for registration of the first 
aircraft would be made and rejected, AET sought to avoid that 
inevitable result by abruptly terminating the Agreement on Sep- 
tember 2, 1970, one day after receiving American’s letter con- 
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firming that it had requested an FAA opinion on the legalitv of 
registration. By terminating, AET sought to render the UIegality 
of registration “academic”, and to collect more than $13 miUion 
in rents as íf the aircraft could have been registered. AET is not 
entitled to such rents any more than it would have been entitled 
to specinc perfonnance rcquiring TCA illegally to rcgister the 
aircraft. To award such damages would amount to awardine 

" ^ hat wouId have bcen the illegal use of foreign aircraft 
n the Umted States. A federal court cannot properly exercise its 

Eed f ° r ^ PUrp ° SC ’ re S ardless of *hat the arbitrators 

By the same token, since the damage provisions in thc Agree- 
mcnt arc puniUve, as American has alleged, those provisions 
cannot beenforced even if TCA did warrant that they we“ 
awful (which it did not). To rule otherwise, as the District 
Court has done, wouid require the federal courts to implement 
an UJegal contract provision whenever the contractingparties 
warrantcd that the provision was lawful. Any public Lucy of 
thc State or fcdcraJ government could thus be easily síbverted 


I. 

When the primary purpow of an agreement U illegal 

l nÍT r Urt tJie a * reement awarding 

thTwJ™n?hJ° r A r ** Ch *** •?° re tHan H ^ enf °rce 
Uie agreement by ordenng «pecific performance. 

The primary and indeed only purpose of the Agreement was 
to lease the aircraft for registration and use by TCA in the 
Umted States. This would have been illegal. A fcderal court 
thereforc cannot enforce the agreement by awarding contract 
damages as if such registration and use would have teen legal. 

"No court should cncourage violation of the clear stahi 

whSer h y enf ° rC Í ng Perfonnance of such a con ract 
—whether by award.ng spccific pcrformance n 

damages for not performing. . . P Alleghany Corp. v 










James Foundation of New York, Inc., 214 F. 2d 446, 
450 (2d Cir. 1954), cert. denied, 348 U. S. 913 (1955). 

Sce the other authorities also cited in American's main Brief 
at 29. 

This principle applies even if one assumes that the arbitration 
award, despite its siience on the issue, determined that registra- 
tion and use would have been legal. The doctrines of res judicata 
and collatcral cstoppcl have been “rejected or qualified in cases 
in which an inflexible application would have violatcd an over- 
riding public po!icy,” 1B Moore, Federal Practice f0.405[ 11 ], 
at 783 (1965), or would have conferred a right or protection 
contrary to fedcrai law, La Societe Anonyme Des Parfums 
LeGalion v. Jean Patou, /nc., 495 F. 2d 1265, 1274-76 (2d 
Cir. 1974). See Spilker v. Hankin, 188 F. 2d 35, 38 (D. C. Cir. 
1951); Denver Bldg. & Constr. Trades Council v. NLRB, 186 
F. 2d 326, 332 (D. C. Cir. 1950), rev’d on other grounds, 341 
U. S. 675 (1951); Rcstatemcnt (Sccond) of Judgments § 68.1 
(c)(i), at 171 (Tent. Draft March 28, 1973); cf. Alexander v. 
Gardner-Denver Co., 415 U. S. 36, 49 (1974); Griffin v. State 
Board of Education, 296 F. Supp. 1178, 1182 (E. D. Va. 1969); 
Article V, paragraph 2(b), of the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards of Junc 10, 1958, 
9 U. S. C. § 201, 84 Stat. 692 (July 31, 1970). 

The public policy at issue here is that of promoting a domcs- 
tically-owned air fleet—not, as AET suggests, of enabling “TCA 
. . . to effectively compete with much larger carricrs.” AETs 
Brief at 41.* Congress has enforced this policy by absolutely 
barring foreign-owned aircraft from intemal air commerce and 
by permitting only domestically-owned aircraft to sharc in the 
revenues of such commerce. The primary and solc objective of 
the leasing arrangement squarely violated that policy: the Agrce- 

* In fact, such TCA competition would havc bcen “unfair’’. Thc 
cheap rent TCA was to pay AET rcflcctcd thc fact that AET had 
rcceivcd Ex-Im Bank financing at much lower rates than wcrc avail- 
able to the U. S. carriers who wcrc TCA's compctitors. Furthcr- 
more, AET itsclf, by thus tapping U. S. domcstic revcnucs through 
thc leasc to TCA, would have bolstcred its own ability to compete on 
thc North Atlantic routcs against U. S. carricrs who could not obtain 
low cost Ex-Im Bank financing. AET's policy argumcnt is thus 
erroncous as wcll as irrelevant. 
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ment sought to lease foreign aircraft to TCA for registration and 
use ín the Umted States, and to allow AET to share in the 
revenues of domestíc air commerce by receiving rents from 
mconie generated by such commerce. A federal court, thcre- 
fore, cannot properly exercise its power to enforce such an 
agreement by awarding damages for its breach. See Kaiser- 
Frazer Corp. v. Otis & Co., 195 F. 2d 838, 843-44 (2d Cir ) 
cert. denied, 344 U. S. 856 (1952) (“the contract was so closely 

reJated to the performance of acts forbidden by law as to be 
itself illegal”).* 

AET claims that the arbitrators decided that registratíon 
would be legal, and that the federal court must blindly acccpt 
that determination and exercise its power affirmatively to 
enforce the Agreement, even if registration is not legal. Under 
this reasoning, if the Agreement required American to reg- 
íster the aircraft, the federal court would be obligcd to issue 
such an order, even if registration were illegal. Obviously the 
court would not do so. Here, contract damages are sought 
mstead, but the effect is thc same. See Alleghanv'Corp. v. James 
Foundation of New York, lnc., supra. Either way, the federal 
court would be enforcing an agrcement which was intended to 
place foreign aircraft in domestic commercc. The court would 
therefore be frustratíng congressional policy by aflirmatively 
enforcing and encouraging thc vcry kind of leasing arrangement 
which Congress has forbidden. Thc case for not doing so is 
much stronger here than it was in La Societe Anonyme Des 
Parfums LeGalion v. Jean Patou, Inc., supra, 495 F. 2d at 1276, 
where this Court expressed an unwillingness to apply res judicata 
when such an application would have the consequence of 
giving pcrmanent protection to a party’s trademark maintenance 
program which was insufficient under federal !aw. Hcre, the 
questíon is not simply whcther to leave a party better off than 
federal law provides; it is whether the Court’s power should be 


i II *f c ™ c !?' for Court to recognize that an> action for 
uamages by AET must bc brought as an action on the contract itsclf 
no \,. as 30 3011011 on 11,0 arbitration award. Thc award in this case 
unltke the usual arbitration award, did not gram damages to AET 
in settlement of thc casc. Rather, rcmedies wcre specificallv left for 
a subscqucnt action to enforce thc contract. Ihus, the qucstion herc 
is sunply: can this Caurt or any court enforce this AgrcemenC Thc 
plain fact ts that it cannot. B 







affirmatively exercised to enforce an agreement, the objective of 
which was directly contrary to federal law.* ** 

AET apparently concedes that a federal court should not 
enforce a contract which seeks to accomplish unlawful objcctives; 
nor does it dispute that the doctrine of res judicata should not 
be inflexibly applied in a manner which would subvert congrcs- 
w>ional policies. AET argues instcad that these principles arc 
inapplicable bccause neither the Agreement nor the award re- 
quires TCA to opcratc the aircraft in domestic commerce. See 
AET"s Brief at 43. This argument ignores the puipose and pro- 
visions of the Agreement itself. 

The Agreemcnt expressly provided that TCA would have 
no obligation to pay rent if TCA could not lawfully register 
and use the aircraft "in its operations". (A 38) (Emphasis 
added.) Section 19.2 of the lease form stated that if TCA were 
unable to “efTect registration . . . under Section 501” of thc 
Federal Aviation Act, or if TCA were “unable to use the Air- 
craft in its operations” as a result of any federal law, then thc 
lease in question would terminatc without obligation. (A 38-39; 
sce also A 41) Each lcase thus contained its own “sclf-destruct" 
mechanism, and no mattcr how often or how diligently eithcr 
or both parties tried to register the aircraft, they could never 
have been lawfully registered and could never have been lawfully 
used. * * The best efforts requiremcnt, and the companion pro- 
visions requiring real effort by both parties, merely assured that 
therc would be no automatic termination unless there was a real 

* Suppose that compctitor “A" obtained from thrce arbitrators 
(who misapprehended the Sherman Act) an award stating that a 
Price fixing contract with competitor “B” was enforceable; and that 
A theí sucd B for lost profiu because B in violation of the price- 
fixing contract had injured A’s business by selling in the market 
beneath the fixed pricc. Would a fcderal court enforce the contracl 
by awarding damages to B? 

** It was this automatic termination provision which helped 
“save” the Agreement itself from being illegal, despite its objective 
The provision clearly placed the risk of legal inability eíther to reg- 
ister or to use on AET. AET’s argument—that TCA would owe all 

of the rents even if it could not legally register or use the aircraft_ 

is thus squarely contradicted by the explicit provisions of Section 19.2. 
See AETs Bricf at 43 and 33. 
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lega^ mabdi y to register or a real legal inability to use the air- 

orlh h- C C ° ntrOUlng factor was the ina bility to register 
the inability to use, not the means bv which that inabilitv 
was demonstrated. That is the explicit and clear meaning of 
these provisions. 6 

AET argues that the parties agreed on a detailed procedure 
for registenng the aircraft and that, since TCA did not follow 

i h a Hií r ° Ce Jcí t m T Can ÍS P rec,uded ftom asserting non- 
ihty. AETs Bnef at 31. This argument is pure fiction. 

"° agreed ' to “P rocedure ” for registering; there was 
nrerely the unambiguous provision, referred to above, that no 

and^used" W ° Uld ** ° W ' ng ‘ f the aircraft could not be registered 

Under AET’s construction of the Agreement, TCA would 
have been required to plod dutifully through the motions of 
attempting to register the aircraft in November 1970 even if it 
wcre crystal clear that, best efforts or no, the planes could not 
be Iawful, y registered. In the meantime, TCA would have bcen 
required to contmue spending hundreds of thousands of dollars 
prepanng to accept delivery of the first aircraft in November 
and to no avail. All this would be true even if a court or á 
federal agency had already definitively ruled that rcgi.tration 
was unlawful. Anything less, AET argues, constituted a defaulf 
anything less permits AET to recover all of the rents. But TCA 
was obv,ousIy not agreeing, nor was it expected to agree, to P ay 
f it could not lawfully fly the aircraft. Certainly it was not con- 
tracting to pay to have the aircraft sit on the ground, or to store 
them ín a hangar, or to sublease them to someone else AET’s 
arguments to the contrary are contradicted both by common 

r^A“ 8.39; aC" 0 " °' ' he '“ M /° rm " d Aír “ mcm - 

I I . 

/ 

The aircraft could not have been lawfully regútered 

and used by TCA under any circumstances. 

: 

^ ET cannoL seriously dispute the existence of a well-estab- 
hshed congressional purpose to foster the development of a 
hQme-owned air fleet (a) by prohibiting the use of foreign-recis- 
tered aircraft on domestic routes, and (b) by prohibiting the 





U. S. registration of foreign-owned aircraft.* See American’s 
Brief at 29-40. 

Ignoring the legislative purpose, AET tries to create ambigu- 
ity where none cxists in the definition of conditional sale in 
Section 101(16) of the Federal Aviation Act, 49 U. S. C. 
§ 1301(16). AET recognizes that part “a” of the definition 
describes the usual conditional sales contract but argues that 
part “b” “covers something else”. AET’s Brief at 37. However, 
it is crystal clear from the language and statutory history of part 
“b” that part "b” simply meant to include bailments and leases 
which were equivalent to the usual conditional sales contract 
describcd in part “a”. 

The definition set forth in Section 101 (16) was taken almost 
verbatim from thc Uniform Conditional Sales Act.** The com- 
ments of the National Conference of Commissioners on Uniform 
State Laws explain the meaning of part “b” and illustrate when 
a lease is equivalent to the conventional conditional sales con- 
tract of part “a”: 

* In discussing the prohibition against the use of “foreign civil 
aircraft” on domestic routes, AET’s Brief at page 41 deals with only 
°ne of the two prohibitions. Section 1108 of the Federal Aviation 
Act, 49 U. S. C. § 1508, bars foreign registered aircraft from 
domestic routes. But Section 501 (a) of the Act, 49 U. S. C. § 1401 
(a), also limits eligibility for U. S. registration to aircraft owned by 
U. S. citizens and bars from domestic routes "any aircraft not eligib'.e 
for registration ’’. Taken together, these prohibitions bar both a 
foreigner and a U. S. citizen from using foreign-owned aircraft on 
domestic routes. 

** Thc Uniform Conditional Sales Act dcfinition of conditional 
salc reads as follows: “§ 1. Definition of terms,—-In this Act ‘Con- 
ditional sale’ means (1) any contract for the sale of goods under 
which possession is delivered to the buyer and thc property in thc 
goods is to vest in the buyer at a subsequent time upon thc paymcnt 
of part or all of the price, or upon the pcrformance of any other 
condition or thc happening of any contingency; or (2) any contract 
for the bailments or lcasing of goods by which thc bailec or lcssec 
contracts to pay as compensation a sum substantially equivalent to 
the value of thc goods, and by which it is agreed that the bailce or 
lessee is bound to become, or has the option of bccoming the owner 
of such goods upon full compliance with the terms of thc contract.” 
2 Uniform Laws Annotated (“U. L. A.”) § 1 (1922). 




This equivalency seems to exist when the buyer is bound 
to pay rent substantially equal to the value of the goods 
and has the option of becoming or is to become the 
owner of the goods after all the rent is paid. In such a 
contract 'rent' means the purchase price, and possession 
íessee means the possession of a buyer under an exec- 
utory contract of sale. That the buyer, in some cases, 
has the option of becoming the owner and thus a sale is 
not sure to take place, is of but small importance, for, as 
a practical matter, the buyer will always be willing to 
accept ownership when he has paid the value. The in- 
stances of a buyer declining to become the owner of 
goods where he has paid ‘rent’ equivalent to the value of 
the goods, and electing to retum the goods and allow 
these payments to be considered as actual rent, must be 
exceedmgly infrequent.” 2 U. L. A. at 3. (Emphasis 

It is therefore plain that if a U. S. purchaser is in the process 
of actually buymg an aircraft on time payments, he is a condi- 
Uonal vendee within the meaning o; Section 101(16), whether 
e contract is callcd a conditional sales contract or a bailment 
or a lease. But it is equally clear that he is only a lessee when he 
is not buying the aircraft—when (as here) the rents are not 
credited towards the purchase price, the option price has not 
been paid by the end of the lease term, and the option is not “the 
option of becoming the owner" but only the option of becoming 
the P*rchaser. This is what the statute means, and this is in 
accord with the intended congressional purpose of permitting 
°nly U. S.-citizen owners to register aircraft.* 

AET’s contention that “the FAA” has followed a wooden 
routine of reg.stering all leases with options to purchase as “con- 
tracts of conditional sale”, and that this routine is entitled to 
great weight ’ m mterpreting statutes, is completely specious. 

vant* S d ‘ scus f s,on , of ® afct y considerations is complete!y irrele- 
l ív Altho V gh i safety ,s of course one aspcct of the FAA’srespon- 
sibilities, ít is dealt with in a separate Subchapter of the Federal 
Av.at.on Act, see 49 U. S. C. §§ 1421-29 (Subchapter VI) and 

'A 01 FAA S * egul!iúons < scc - e.g.. 14 C. F. R 

§§ 2 -35, 61-67, and does not bear at all on the registration and 
cabotage matters under discussion here. 



tfle FAA” does not have and never had such a routine. 
AET is trying to blow up into an “FAA practice” a legally in- 
defensible filing convenience which grew up as a short-cut for 
clerks m the Registry Office in Oklahoma City. These clerks 
had no awareness of the legal issues we are discussing here.* 
In fact, since the Registry’s dealings are almost exclusively with 
U. S. citizens on both sides of transactions, it is not surprising 
that they would be ignorant of the issue. For only when a for- 
eigner was involved would it make any difference on the cabotage 
issue in which namc the aircraft were registered. 

Second, the “routine” to which AET refers was never ap- 
proved by the FAA in Washington or by its General Counsel or, 
in fact, by anyone at the FAA who understood the question. It 
never could have been approved because it not only contradicted 
the statute bu i also mocked the underlying congressional pur- 
pose. For that reason it is entitled to no weight at all. That 
AET or its counsel learned of this procedural lapse and used 
it to their own advantage two or three times before the TCA 
deal docs not demonstrate that the registration is legal; it does 
however, suggest that the Irish knew what they were doing ali 


* This is how AET managed to have a few short-term leases on 
íts smallcr aircraft processed in Oklahoma City prior to 1970. These 
lcases, long since expired, were flagrantly illegal. The clerks in the 
-C„ thcir supcrvisors),^iké Sfr tumc”úm 
nf ™ h '“} * zátT f 1 dcpos'tones, make only the most superficial review 
of the face of the documents submitted for filing purposes. Thev 
are easy to fool. Indeed, the lease form attached to the Agreement 
was carefully entitled “Aircraft Lease Agreement with Option to 

Hnní^Th J p l so ,t wouId routinely be passed through without ques- 
tions. The Regulations recogmze that the Rcgistry has neither the 
number nor the type of personnel to evaluate such mattcrs. That is 
why Section 47.43(a) of the Regulations, 14 C. F. R. « 47 43( a \ 
makes it clear that the fact of registration is no test of the validitv 
of registration. This is also perhaps why the registration application 
form recites that it is a cnminal offense for an applicant to make a 

St h l T en K °" l u e form—a form , which requires the applicant to 
state whether he is the owner of the aircraft. (A 183) 






along in trying to place their aircraft off-season in revenue- 
gencrating service on forbidden U. S. cabotage routes.* 

Finally, the only clear and unambiguous FAA authority on 
the registration question now before this Court is the opinion 
letter of November 3, 1970 from the FAA General Counsel’s 
??“' AET persuaded the District Court that the November 
1970 opinion letter was not a “formal opinion”. But the FAA’s 
own regulations demonstrate that until the FAA actually refuses 
to registcr an aircraft or revokes an aircraft registration, an 
opmion in writing from its General Counsel is as authoritative an 
expression of opinion as one can obtain from the FAA.** And 
despite the disingenuous posture it has taken in this litigation 
and in the “rent action”, 73 Civ. 2933, now pending in the 
Distnct Court, AET has alleged in two other separate actions 
it has also filed in the District Court, 73 Civ. 2473 (I. B. W.) 
(a tort action against American), and 74 Civ. 3124 (L. W. P ) 
(an andtrust action against American), all based on precisely 

eStrÍ ? tÍO " s at issue here are n ot unique to the 
at AS ShOWn by the authorities c 'ted in American’s Brief 

at 32-36, these restrictions, with variations due to different economic 
and national defense considerations, exist in most majo STtSs 

ZS2 Z°*?' h Z^ e lreland , Í ET ' » «P^d’inUmSS 

airline, must have been aware of the problem. 

a * * UnUke the C A - B- the S. E. C., which arc indepcndent 
agencies operating under the direction of a board or group of coro- 

!?' FAA s dir ?" d by ■ «intoJS? «iT. 

part of the Executive branch within the Department of Transporta- 
tion. As a consequence, the Office of General Counsel “has owrall 
respon^bdnjr for the legal activities of the Agency . . . and conducts 
the Agency htigat.on, ruledrafting and interpretation . . . programs ” 

r“d f 10 , 02 3 ”I,& la S* •’;'»«). 'A CCH Fed. Aviadón L. 
Hcp. 10,102, at 4] 86. Smce AET s precipitous termination of thc 

Agreement on September 2, 1970 prevented any adjudicative or en- 
forccment action by the FAA, see 14 C. F. R § iVlS hc Shicn- 
brood letter provided the most authoritative FAA opinion thenava l 

FAA^offieia? 6 reg,Stra ! ,Í ! Íty ° f AET’s aircraft. The affidavits of ?he 
FAA officials involved m the AET-TCA disDute ci- 

brood himsdf^confimed ,hat the Shienbrood letter was in fact "a’ 
formal opimon íssued on behalf of the FAA. (A 278-79) The Dis- 
tr.ct Court ígnored both affidavits. ’ ne U 








these same facts, ihat the Shienbrood letter of November 3, 1970 
was an FAA opinion which declared the aircraft nonregistrable 
and which has therefore driven AET out of the U. S. “leasing 
market". In other words, at the same time AET is teUing this 
Court that registration is legal, it is pursuing two separate actions 
in the District Court grounded on the proposition that it cannot 
get its aircraft registered in the United States. 

There is not the slightest doubt that AET’s aircraft could 
n°t b e legally registered and used in U. S. domestic air com- 
merce. Consider, for example, AET’s own actions in this regard: 

(1) ln 1967, even before the Agreement was exc- 

cuted, AET’s own lawyers warned AET that “in view of 
the successive leases the FAA might rule that the option 
to purchase feature was not a legitimate option but 
simply a subterfuge to permit the transfer of registra- 
tion.” (A273) 6 

(2) Although AET had long tolerated TCA’s delay 
in tendering the $85,000 advance (originaUy due July 1, 
1969) and the first executed lease (requested by AET 
on Ju, y 8 > 1970), it decided to and did terminate on these 
grounds one day after American confirmed that it was 
seeking an FAA opinion. When TCA then tendered 
tlie payment and lease within days, AET rejected the 
tender. Obviously it was trying to avoid the fact, fatal 
to the Agrecment, that registration would have been 
illegal, and to coUect millions in windfall rents as if its 
aircraft could have been registered. 

(3) When American thereafter invited AET to meet 
joindy with TCA and the FAA’s General Counsel to 
resolve the registration issue, AET refused. When the 
FAA itself contacted AET and asked if it wished to 
present its views, AET again refused. AU of this occurrcd 
many weeks before the opinion letter was issued by the 
General Counsel’s oflice. 

(4) After both tíie Demand for Arbitration and 
TCA’s Answering Statement had becn filed, AET empha- 
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sized to the arbitrators that “there can be no issue as to 
registrability of the aircraft [in this arbitration].” 

In short, AET knows and has always known that its aircraft 
cannot be lawfully registered in this country. Its every effort 
has been to obfuscate and dodge that fundamental defect in the 
Agreement. So far it has succeeded, first by bifurcating the 
arbitration and then by acting as if the arbitration had dccided 
that registration was legal.* No such determination was made 
by the arbitrators and, even if it had been, this Court—as we 
have shown—cannot give effect to such a determination. 


III. 

The registration Usue wai neither submitted to the 
arbitrators, nor decided by them, and it is pure speculation 
to say that they did decide it. 

The arbitration “pleadings" put in issue AETs dcfault 
claims, TCA’s mootness claim, and TCA’s claim for a decla- 
ration of no liability, but not the question of registration itself. 
The pleadings treated the question as already settled by the 
FAA, the agency with primary responsibility for administering 
the registration statute; non-registrability was simply the premise 
for TCA’s mootness defense and for its counterclaim. AET not 
only did not contest this premise in any pleading but, on the 

* TCA of course objectcd to the bifurcated arbitration, with 
default questions to be decided in a vacuum, divorccd from any con- 
sideration of remedies. AET responded “that this is precisely what 
the parties agreed to." (A 169, 193) (Einphasis in original.) The 
state court accepted AET’s distinction. Since both sides agreed that 
remedies were not to be arbitrated, and since the only question on 
the stay proceedings was whether under those circumstances defaulU 
alone could be arbitrated, the scope and enforceability of remedies— 
iricluding registration as it affected remedies, and punitive damage 
defenses and causation as they affected remedies—were irrelevant to 
the stay proceedings, and no such questions were waived by not being 
litigated in the stay proceedings. 
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contrary, asserted in its pre-hearing memorandum to the arbi- 
trators that the legaJity of registration was irrclevant. (A 253) 

AET quotes out of context an extract from American’s 
post-hearing arbitration brief, asserting that the extract demon- 
strates that American asked the arbitrators to second-guess the 
FAA and to re-decide the legality of registration. See AET’s 
Brief at 14-15. But when the extract is examined in context, 
as shown at A 281, it is clear that the quoted part of the brief 
was directed to the question of whether, in view of the registra- 
tion statute and regulations, American’s approaching the FAA 
violated TCA’s best eíforts obligation, and that it was not sub- 
mitted in support of any request to the arbirators to decide 
whether registration would have bcen legal. (See A 281, 298- 
301) Similarly, AETs own arbitration evidence on registration, 
mentioned in AETs Brief at 13, was directed toward showing 
that the Registry Office “routine” would have permitted a regis- 
tration applicaíion to coast through if no questions were asked; 
but as to the actual validity of registration, AET emphasized 
to the arbitrators that “the law on registration is not black and 
white” and that “there is no law on registration”. (A 122) The 
ambivalence of these assertions shows that AET was not asking 
the arbitrators to pass upon the legality of registration itself. 

Regardless of what was submitted, however, it is clear that 
no one can tell whcther the arbitrators decided on the legality of 
registration. This is explained in American’s main Brief at 18-23, 
and can be summarized briefly. 

As to TCA’s affirmative defense of mootness, the arbitrators 
may have concluded that AET’s default claims were not neces- 
sarily moot even if registration would have been illegal; or, they 
may havc decided that mootness was an irrelevant déferíse in 
the arbitration, since the arbitrators were only to decide whether 
thcre were defaults and were not required to consider whether 
remcdies were moot or not mooí. Thus, under the doctrine of 
collateral cstoppel, which applies in determining whether the 
rejection of the mootness defense constituted a ruling that reg- 










istration was iHegal, it cannot be said that the arbitrators decided 
the point because they did not necessarily have to do so in order 
to reject the mootness defense. The award is silent on the sub- 
ject of registration; it is consistent with a decision either way, 
or with no dccision at all. And it is therefore pure speculation to 
say that the arbitrators decided the matter. 

* 

With respect to TCA’s counterclaim for a declaration of no 
liability, the dismissal of that counterclaim without any state- 
ment of reasons does not make the dismissal res judicata on the 
matíer of registration. As explaincd in American’s main Brief 
at 22, the dismissal of a rcquest for declaratory judgment without 
an aflirmative declaration of the parties’ rights is not a dismissal 
on the merits—which is essential for res judicata. And in thc 
absence of a dismissal on the merits, courts simply do not fore- 
close a claim by speculating that it may have been decided on 
the merits when it cannot be show n that it was so decided.* 

IV. 

AET may not recover punitive damages regardless of 
what TCA did or did not warrant. 

The District Court dismissed American’s fifth claim, which 
allcged that the remedies in Section 9.2 of the Agreement were 
punitive and hence illcgal, on the ground that TCA had war- 
ranted that they were not. This rationalc is erroneous, and AET 
barely mentions it in its Brief. Compare American’s main Brief 
at 44-47. 

* The state court confirmation proceedings, referred to in AET’s 
Brief at 18-20, shed no light at all on the meaning of the award. As 
soon as American learned that AET was asserting in the District 
Court that the award decided that registration was legal, American 
moved for clarification in the state court, or for remand to the arbi- 
trators for clarification, or for vacatur of the award if the state court 
concluded that it constituted a decision that registration was legal. 
The state court simply ignored the question. It confirmed the award! 
the meaning of which was being disputed, without saying what it 
meant. 









AETs Brief also ignores Section 13.8 of the Agreement 
which, as we explained, explicitly declares inefTective any pro- 
vis.on of the Agreement that it unlawful or unenforceable. That 
Section shows that the warranties in the Agreement were never 
íntendcd to cover unenforceable punitive damage provisions. 

j_ nstcad of trying to support the District Court’s reasoning, 
AET argues that Section 9.2 is not punitive. It begins by assert- 
mg that Scction 9.2 was agreed to by TCA—a tniism that can 
be said of any punitive damage provision—and that, in any 
cvent, Section 9.2 is not penal—a subject which the District 
Court did not analyze and which cannot be decided, at least 
against the party opposing the motion, on a motion for summarv 
judgment. 

We note, moreover, that the fundamental punitive character- 
istic of Scction 9.2 was that it provided enormous damages, more 
than $13 million in rents, for trivial, inconsequential defaults. 

. [Sjctting a fixed amount fof damages] for any breach 
.rrespcctivc of its gravity or the probable damage to be 
contemplated might well . . . [constitute] an unenforce- 
able penalty. Bradford v. New York Times, 501 F. 2d 
51,57 (2d Cir. 1974) (dictum). 

Sec 5 Corbin, Contracts § 1066, at 379 (1964) (when “amount 
made payable [under the contract] is the same without regard to 
the cxtent of injury done by the various breaches . . . such a 
penalty is not enforceable”). 

Here, for example, both of the defaults for which AET termi- 
nated were trivial. See American’s main Brief at 8. There is an 
obvious disparity between these trivial defaults and the huge 
contract forfeiturc—all the rents for nothing—which AET 
claims is the consequencc of Section 9.2. Thc test of whether a 
damage provision is punitive is whether a trivial default could 
mvolce it. This is the “wealcest link” test referred to previously 
at P a g c ^6 of American's main Brief. AETs argument—specious 
though it is has always been that the Agreement made no dis- 
tinction between trivial or major defaults. Any default, accord- 
ing to AET, gave it the automatic, unquestionable right to invoke 
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aU the drastic remedies of Section 9.2. AET’s position is a con- 
fession, under the weakest link test, that Section 9.2 is unen- 
forceable. This is plain on its face, but even if it were not, the 
fifth claim could not be dismissed without a trial.* 


* Several specific provisions of Section 9.2 are also penal: 

1. AET can accelerate, to the beginning of each seasonal 
period, all the rents for the entire period, without any inter- 
est credit to TCA. This is pure penalty and gives AET more 
than ít would have obtained if the Agreement had been per- 
formed. 

2. AET can alter the aircraft for reletting and charge 
TCA the cost. Yet, it credits TCA only net rentals from re- 
letting, deducting such costs as if AET had paid them. Thus 
ít gets the costs twice. 

3. AET asserts, although the Agreement is to the con- 
trary, that it is entitled to collect the rents through the 5 -year 
term without taking into account any credits due from AET’s 
reletting or use of the aircraft, and that these credits are 
applied only after the end of the 5-year period, in May 1975 
Undei this interpretatíon, AET could relet the aircraft at a 
much higher rental for the entire period of the Agreement 
and collect both that extra rent, and full rent from American, 
without having to credit Amcrican until after May 1975 * 
This too is obviously a penalty. 

4. AET has in effect locked out TCA from any access 
to the au-craft over a 5-year period while seeltíng to charge 
TCA the full rents. Even if AET had a right to reject TCA’s 
tender of the advance payment and lease, it could not do so 
and still claim all of the rents. See Parsons v. Sutton 66 
N. Y. 92, 99 (1876). Under these circumstances the rents 
would be purely punitive. 

5. In fact, under ihe Agreement AET has built into the 
rent computatíon charges which relate to various modifica- 
tíons and changes which AET had made in the aircraft since 
it terminated and for which it seelcs to charge TCA as if TCA 
were using the planes and benefittíng from the modificatíons 
These charges too are a penalty. 


4? 




17 


V. 

Tliis action should not have been dismissed under the 
court’s discretionary power. 

As pointed out in American’s main Brief at pages 47-49, 
AET has filed the rent action in the Distriet Court, 73 Civ. 
2933, also pending before Judge Wyatt, to enforce Section 9.2, 
the rcmedies provision of the Agreement, and to collect the 
rents as damages. Subsequent to the filing of our main Brief, 
AET on August 2, 1974 moved in the District Court for sum- 
mary judgment in the rent action, asserting that on the basis 
of Judge Wyatt s opinion and order in the present case, summary 
judgment should be granted in the rent action. It is therefore 
esscntial on this appcal that the Court deal with thc substantive 
errors in the District Court’s opinion. This is true even if the 
Court were to aílirm only that part of the District Court’s opinion 
holding that the complaint for declaratory rclief may be discre- 
tionarily dismissed. Otherwise, all these crrors will be repeated 
and compounded in the rent action and will again be brought 
before this Court on appeal. It is wasteful not to resolvc these 
issues now. 


CONCLUSION 

Since the Agrcement by its own terms provided that it would 
terminate if the aircraft could not be lawfully registered and 
uscd by TCA, and since such registration and use would have 
bcen illegal rcgardless of what the parties did, the decision of 
the District Court should be reversed and the case rcmandcd 
with instructions to enter summary judgment for American on 
the first three claims. If the Court has any doubt as to the issue 
of rcgistration, it should in the altcrnative reverse and remand 
with instructions that the case bc consolidated for trial with the 
rent action and that thc District Court seek the participation of 
the Eederal Aviation Administration in order that it can be 
shown that there is no way in which the Agrecment could 
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lawfuliy have been performed. We believe, however, that nothing 
would be gained by further analysis, as the statutory purpose 
and provisions are clear. 

The fourth and fifth claims, as shown, should not have been 
dismissed without a trial and, accordingly, reversal is warranted 
on those claims. 

Dated: New York, New York 
November 15, 1974 
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